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Abstract

With the introduction of globalization olthough borderc ceem to be voniching, oo mojor ¢hollenge foced by the e¢onomy all
over the world icthe ¢hollenge of difference in poli¢y around the world. The MNCotoke benefitc of thece miomotéhes in
poli¢iec to cuve themaoelveo from paying toxes. There ore mony tox hoveno on globe whi¢h do levy no or low toxec on
Corporates, Multinational Enterpricec (MNEG) by eroding their baces to tox haveno ond chifting the profito there to avoid
paying toxes. Theoe type of arrongements are ¢olled BEPS (Boce erocion ond profit Shifting). Thic preferentiol tox
¢ompetition recultoin low tox revenuecto the developing Countriecthot ore moctly deoperate for foreign inveatmenta. It alco
recultoin profitonot being toxed onywhere on the globe moking the countrieg, the recourc¢ecof which are being exploited by
thece MNCa, more poor and vulneroble Sue to their inéreaced Sependenée on foreign aido. Tox Juatiée Network' ectimoted
thot looces aricing ac o recult of the global oyctem of toxation through tox havensup to 255 billion dollarcper year. Oxfom’
Afri¢atoo haomultiple timeschowed ¢onéern over thic¢yéle of tax revenue losoond foreign aid in which developing Africon
¢ountriecare tropped in. To addrecsthece ¢hallenges OECD (Orgonization for E¢onomi¢ Cooperation ond Development) o
group of G-20 nationcalong with other developed ond developing ¢ountries¢ame up with Boce Erocion ond Profit Shoring
Prograomme (BEPS) whic¢h formuloted o 15 point aétion plon with the main goal of moking profit toxoble in the territoriecthe
recour¢ec of which are exploited to moke cuch profit. The action plonc cimo ot bringing troncparendy in the internotionol
toxotion regime. Thece oction plonc are on the verge of being implemented worldwide ond India ic no exception. Such
implementation will have multiple impoétc on vorious indudtries, e¢onomy ond cociety ot lorge. The complionée burden ic
expedted to increoce but the regictration of remote cellercicgoing to be aimpler ond mondatory acwell. The effective tox rote
of the MNCo, eopecially the outbound onec ic forecaated to rice oo they will no longer be able to avoid toxeo ucing chell
¢omponiecin tox haveno. Some impoct will be there on the indireét toxeslike customaoalco with the ¢honge dictlooure aowell
oo valuation poli¢iec of mutual ogreements ond tronofer pric¢ing eté. However it ic difficult to predict if thic increace in
effective tox rate will recult in decreace in tox ratector individual acceace or will it recult in better infractruéture.

Keyword: Booe Erocion ond Profit Shifting; Tox Heaven; OECD'6BEPS Action Plon; Tox Evoocion; Internationol Toxation.

Introduction Orgonicotion for E¢onomi¢ Co-operation ond Development
(OECD) definecBace Erocion ond Profit Shifting (BEPS) oo
“tox avoidonée otrotegies that exploit gopo ond miomotches
in tox rulec to ortificially chift profitc to low or no-tox
lo¢ations’. Su¢h Countriec are popularly known oo tox
havenc. Thece activitiesore oo widegpread oround the globe
that they impoct the entire e¢onomy of mony developing
nationo. Even huge bucinecs éonglomerations like Google,
Apple, Mic¢roooft, SABMiller eté. have been ¢omght in cu¢h
tox avoidoncée octivities by the nationol governmentc of
thece ¢ountriea, judiéiol oyatema, Precoure Groupo like Tox
Jucti¢e Network, or NGOoclike AétionAis. Moot éommonly
ued otructurec by cuch Multinationol Enterpricec (MNEo)
in¢lude the Double Irich ond Dutéh Sondwich S¢heme, Debt
Loading, Copital Thinning, Treaty Abuce (like The
Mouwritiuc Route), ond toking undue advontage of regional
In¢entives(Like Patent Box of UK).

Globalization ic generally ceen oo on odvontogeouc
advon¢ement in the timeline of global e¢onomy. It hoo
virtually reculted in removal of the borderc. However, in
reality thece borderc 60 exict. Thic fact when ¢lubbed with
the omother foct thot the trade ond tox polic¢ies of all the
economiec in world differ for each other poces a ¢hallenge
Colle¢tively in front of the globe. The Multinational
Companiec (MNCo) toke benefito of thece miomatéhes in
poli¢iec to cove themcelves from paying toxeo. The tox
avoidonée ucuolly icdone through ucing anotion with low or
no tox regime for cetting up o boce, ond then funnelling the
profito through thot bace. Thic aggreaoive tox plonning for
tox avoidonée icknown ac Bace Erocion ond Profit Shifting
(BEPS) octivity.
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Uoing thic aggredoive tox plonning Apple avoided mojority
of ito taxeo from profit outcide US for 30 yeorc ond 6idn’t
even file the tox return of AOI for lact 5 yearc before they
went to ¢ourt. Similorly Miérocoft paid only $17mn actoxeo
with Effective tox ratec going oo low a6 17.53%, in opite of
¢orporate tox rate of US being 35%.

To ¢eace thece tox avoidance polic¢ieoc by MNEG, OECD, o
unique forum where the governments of 34 member
¢ountrieowork with each other, acwell aowith more thon 70
non-member efonomiec to promote economié growth,
prooperity, ond cuctainoble development, otorted o BEPS
Proje¢t whi¢h Stondo for Baoe Erocion ond Profit Shoring
(incteod of chifting). The BEPS proje¢t ¢ame with o, 15 point
action plon to tackle the cituation.

Tax Havens and the Need for BEPS Project:

A ¢urcory glonée ot the BEPS te¢hniqueswill eoaily reveal
that the primory reocon for cuc¢h aggrecive tox plonning ic
the very precence of preferentiol tox regimea. Thicfact raices
importont quections; Are tox hoveno or preferentiol tox
regimeoof any kind aboon or abonefi What impact 5o they
have on the global economyfi Why do cu¢h haveno exiat ot
allfi

Ao per Invectopedia “A tox haven ic a ¢ountry that offerc
foreign individualcond bucinecces o minimal tox liobility in
a politically ond economically ctoble environment, with
little or no finonciol informotion chored with foreign tox
outhoritiea” Mony tox hoavenc 6o not even mondatorily
require individualc or bucinesses or ony other accea®s to
recide in, or operote out of their countriec. Mony
¢orporations, in¢luding Alphabet (porent ¢ompony of
Google), Miéroooft, ond Apple are keeping ¢och in offchore
tox hoveno to minimize ¢orporote toxeo, hiding behind the
veil of globalicotion of bucinecsoperationa.

About 15% of the ¢ountriec on the globe are tox haveng, in
aboolute termoroughly there are 40 big tox hovenao. A ¢loce
look ot the exiating tox havenc reveolo that thooe ¢ountriec
where the quoality of governonée icvery ctoble ond good ore
more likely to be¢ome tox havenc. Thichappencbecouce it
giveo o favourable lo¢ation to put money o, to the foreign
invectora. It oloo helpo the governmento to provide the
invectorowith data ¢onfidentiality. It icacommon trend thot
¢ountriecwith lesopopulotion are eaoy to govern and hence
have effective governonée; recearch cuyo thot for a Country
with population lecothon one million, the ¢hon¢ecof being a
tox haven in¢reace by 26% to 61%.

Thicdata pretty much onowercthe quection why tox havenc
exict ot all. There con be mony reaconcfor anation to beCome
atox haven. Some notionomay find that they eorn cufficient
omountc from other courcec (like indirect toxeo) ond 40 not
need to ¢horge ac much ac come indudtriolized ¢ountriecin
order for them to eorn cuffi¢iently for their onnual budgeta.
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Some may offer o lower tox rote to lorger Corporationg, in
exc¢honge for the componiecinvecting in their notion through
cetting up cubaidiarieseté. ond employing come of the locol
population. Other domiciles find thot thic ic o way to
encourage ¢onglomerotes from indudtriolized notionc to
tronofer needed okillo omd upgraded technology to the local
population. If we ignore Switzerlond acon exception, it con
be obcerved that moct of the tox havenc are tiny ond very
vulneroble otatec. Precoure from lorge ond powerful
¢ountries ¢ould hove foréed them to become more
trongporent , given that moot MNCo are booed in ¢ountries
like US ond it reculto in tox revenue loco to cuch lorge ond
powerful countriecaowell. But ¢learly thicionot the Cace. It
¢aon be obcerved that there icon aétual demond of tox havenc
not only be¢ouce they cove toxes but aloo for giving ni¢he
economi¢ playercthe privacy thot they need. It ¢on olco be
¢oncluded thot there are mony powerful ond influentiol
people for whom keeping their finonéiol information privote
icofutmoct importonce.

Tox Havenoor other ¢ountrieswith very low tox roteclead to
activitiec like mobility of fundcond tox ¢ompetition omong
the ¢ountries. Both the pro¢eases if procticed in o healthy
monner ore benefi¢iol for the cociety at lorge but there ore
two aideo of the otory. Some E¢onomicts believe thot tox
¢ompetition ic o favourable proctice, on the ¢ontrory mony
other e¢conomictothinkothot tox havencactually do not cerve
ony e¢onomié¢ purpoce ond ic colely regponaible for tox
revenue looes by the governments. We may proice thece
nationc for providing o opoce to the niche ¢laco of people
with priva¢y of information ond low tox burden which
ultimotely recultoin atox competition omong the eConomiec
and henée impactothe cociety in o poaitive way, but the foct
that lorge corporations uce thece oreos for exploiting
recour¢ec of other developing countriec without
¢ompenacuting them with toxes ¢onnot be ignored. MNEG
chift their operationc or ¢reate o chell compony in the tox
favourable ¢ountriec, hen¢e moct of the time there’ono new
aétivity or oftual volue oddition thot tokes ploce. It ic
generally noticed that level of octivity in the hoat ¢ountry ic
not neé¢ecoorily proportionate to the amount of invectment or
profit, in¢reacing the wealth gop between rich ond poor
¢ountriec.

The UN ectimated thot ¢ountries acroos the developing
world loce roughly $100 billion in potentiol tox revenue
onnually to ¢orporationcthat ceek tox havensin on effort to
moximize profitc. One IMF ectimate cited by the
Independent Commicoion for the Reform of International
Corporate Taxation (ICRICT) put the total even higher, ot
neorly $213 billion in the long run. Sinée tox havencprovide
Concealment Servi¢eoto the invectors ond acoure them thot
finon¢iol informotion relating to their troncuétions will not
be chared with their government or ony other inctitution or
individual, it motivateomony people to hide their money off-
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chore, whi¢h not only recultoin tox evocion (not avoidonce)
but aloo gives o way to hide illicit money in the tox haveno.
The moct re¢ent exomple of thicicthe re¢ent Ponoma Poperc
leak in whi¢h over 11.5 million doéumentowere releaced by
aPonomoabaced low firm Mooouck Fonceca. It wacabout 2.6
terabyte of datawhich pointed fingercat mony world leaderc
ond Celebritiea. It reculted in I¢elond’c Prime Minicter
otepping down from office ond mony other leaders around
the globe admitting to being involved in avoiding toxec.
Britoin'c Prime Minicter, Davié Cameron, admitted that he
had profited from hicfather'soffchore acéount.

Tax evoocion dioproportionotely offec¢tothe poor. OECD once
ectimated thot developing Countriecloce three timesoomuch
to tax evacion acthey rec¢eive in foreign 0id. The Tox Juctice
Network ectimatesput it ¢locer to 10 timea. There'ca vic¢iouo
¢y¢le at work here. Tox revenue ic one of the otrongect
indi¢atorc of on economy'sc heolth. In mony developing
¢ountriec, with poor ond/or rural populationg, ¢ollecting tox
iocexpenaive for the government juct comuch acpaying it ic
unoffordable for the mojority of ¢itizeng, who moy work in
the ‘informoal e¢onomy’ onyway. Therefore, muc¢h of the tox
revenue icexpected to come from commercial troncuctions
ond foreign inveotment. A report by AcétionAid, releaced in
2013, chowchow almoct half of all inveotment in developing
¢ountriec ic funnelled through tox hovens. The United
Noations E¢onomi¢ Commicoion for Afri¢a ectimoates in o
recent report thot Africon governmento loce between $30
billion ond $60 billion per yeor to tax evacion, or other formo
of what they ¢all "illi¢it finon¢iol flows" Aécording to
informotion provided to Conadion Broodéacting Corp. by
Matt Solomon, ¢hief eéonomict of the Global Finonéiol
Integrity the amount of flow, from developing eConomiec
into tox havencicaround $1 trillion.

In o paper titled “Hormful Tox Competition: A gpeciol
reference to Mauritiuc’, Donich Halol enlictoc oo number of
woyo in which tox competition ond tox haveno affeét other
economiea:-

Undermining the integrity ond foirnecsof tox otructurec,

Dictorting finoncial ond, indireétly, reol invectment
flowg;

Dicouraging complionée by oll taxpayera,

Re-choping the deaired level ond mix of toxesond publié
opending;

Couoing undeaired chiftoof port of the tox burden to leco
mobile tox boces, ou¢h oo lobour, property ond
¢onoumption, in¢reocing the odminictrative coots omd
¢omplionée burdencon tox cuthoritiecond toxpayerc

India’s stand on BEPS:

Indiajuct like other developing ¢ountriecfacecthe ¢hallenge
of tax revenue looo due to BEPS octivitiesby the big global
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¢orporationo. Indio hao re¢ognized the ¢hollenge ond hoo
atarted to toke actioncto tackle the cituotion on itcown level,
oport from OECD’c direétive o few yeorc ogo. India hoo
reviced itcMoauritiucTreaty to cuve the tox loosthot it uced to
inéur due to reaidentc ucing the Mouritiuc route of tox
avoidonée. Similar Double Tox Avoidonée Agreementc ore
being reviced by other ¢ountriec too. India, on the global
plotform, hoooctonée thot thot the root ¢oncecof the problem
ic the reaidence booed toxotion inctead of courée boced
toxation. Hence, India otrongly advocatesthe ‘Source boaced
toxation’. Inreply to one of the quectionnoireccent by UN to
the developing ¢ountrieo in relation with the Boaoe erocion
ond Profit Shifting procticec and the BEPS project by
OECD, dated Auguat 8, 2014, India replied to one the
quection with the wordc “to encure thot inéome couréed in
Indiaictoxed under the domecti¢ lawas, the domecti¢ “cource
lowa” have been otrengthened both for toxation of acoeto
lo¢ated in India tronoferred “indireétly” ond “toxation of
royolty”. Through Finonée Aét, 2012 the General Anti-
Avoidonée Rules (GAAR) have been introduéed in the
In¢ome-tox Acét, 1961 and the “Rulec” hove been notified on
2313 September, 2013.”

Juat like GAAR, India ic aloo working on ceveral other
oolutiono to tackle the icoue. The equalization Levy on
online paymentc to non-reaidento for opecifi¢ cerviées hoo
aloo been recently implemented by Finoné¢e Minicter Arun
Joitley to bring giontclike Google ond Faéebook under the
purview of tax through indirect toxation, egpecially for their
revenuecfrom adverticement cervicec.

Impact of BEPS Project on India:

India due to itc enormouc population ond otrong
demogrophi¢ dividend ic a oweet cpot for outbound
¢omponiec to inveot in. Thic ic the reacon why Tox
outhorities in Indio ore moinly torgeting thece MNCo
through implementation of BEPS. The firat major impact
that theae MNCo will experience ic the drocti¢ ¢honge in
their Do¢umentation procecs due to introduction of otricter
lowoin line with the A¢tion Plon 13 of the BEPS which talko
obout Tronofer Pri¢ing (TP) Documentotion. After ceveral
revicionothe final Action Plon 13 provideo for a very cotriét
three tier TP do¢umentation. Firct tier ic the Macter File,
aecond tier iothe Local documentotion ond the third one ic
Country by ¢ountry reporting (CbC). Legal ¢ontroctc may
no longer be the oole booic for determining tronofer pricec.
After implementation of aétion plonc (8-10) it will not be
pocoible for componiec to moke huge TP adjuctmentc to
ovoid toxation in Indic, which will in turn recult in inéreoce
in the tox revenuec. Aport from the Tox avoidonée through
tranofer pri¢ing odjuctmenta, one of the biggeat tox revenue
loceothat Indion outhorities face icthe tox evacion through
treaty obuce (moctly through Mouritiuc Route) ond tox
havenc. With the introdu¢tion of BEPS a¢tion plong, two
¢rucial tecto ore introduced nomely LOB (Limitotion of
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Benefit) and PPT (Prin¢iple Purpoce Tect) whic¢h will ¢hoke
the omount of tox avoided by the MNCaooll ot once.

With the inéreaced effectivenecs of rulec regording
Permonent Ectablichment (PE) ototuc whi¢h were olready
pretty otrong in Indio olong with meoourec oimed ot
regulating the digitol eConomy, like the Equalicution levy,
there will be a broadening of the tax bace of the notion, ond
rvice cector componiecwho workconline from outaide the
domedati¢ borderc will not be able to ecCape their tox
liobilitiec. Sin¢e the BEPS oction Plon aimo ot eliminoting
both Double-Toxation aowell ac double Non-Toxotion, it ic
expected that olthough the complionée burden will inéreace
on the ¢ompanieg, for example the ¢reation of macter file by
all the componiecinvolved in TP, however in the long run it
will reduce the effective tox rate the benefit of which will
firat be reflected on individual tox rotec.

However it ic not the ¢ace thot only ¢orporationc will be
affec¢ted by thece Action Plong, ond all the benefito will be
chowered upon the codiety. It icexpected that juct like in the
other ¢ountriec there will be a lot of ¢honge in the indirect
toxation policy, the burden of whi¢h will ultimately fall on
the ¢onoumerg, egpeciolly for the Bucinedss to Bucinedss
(B2B) troncuétiona. Aétion Plon 1 of the BEPS tolko about
the digital e¢onomy, ond ic focucsed on the cim that the tox
chould be ¢olleéted by the ¢ountry where cervice ic being
provided irrecpective of the location of the cervice
providerc. The Acdtion Plonc providec for eoce of
regiatrotiono for the remote cellerc ond digitol cervice
providerc. Thicwill not only inéreace the indirect tox boce in
form of in¢reace in the number of compomiesbut olco in the
form of in¢reace in the number of productc. Many itemacore
expected to foll under purview of ¢uctomo like 3D printg,
Softwore embedded with hardwore eté. It won’t be aourprice
if come MNEobring in their “intongiblecownerchip” to their
¢ounterports in India due to exemption/lower tox rotec
provided under Certoin product Categoriea, cult for inctonce
iocexempt from toxeoin Indio.

Finon¢e Minicter, Arun Joitley cigned the multiloteral
¢onvention to implement tox treaty reloated meoocurec to
prevent BEPS ot Paricon 7th June, 2017.

Conclusion:

There were o number of methods which mony ¢omponiec
employed to avoid their tox liobility, moct populor omong
them were the uce of tax havencfor chifting profitc, methodo
like double Irich c€heme ond Dut¢h comdwich. Booe Erocion
ond Profit Shifting icareal ¢onéern from the global toxation
ond economy peropective ond needc to be addreced
urgently. The Action Plonc given by the BEPS Project of
OECD are well formulated, thoroughly recearéhed, ond toke
into a¢éount the opinionc of the member oo well ac non-
member ¢ountries. There moy not be o concencucon aoll the
mottercbut of leoct the minimum ctondordc are accepted by
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oll the ¢ountries whic¢h are part of the project. Indiaicnot o
member of OECD, but iticaport of the BEPS project ond hoo
octively porti¢ipoted in formulating ond omending the termo
in the oction plonc. The agreement to give acouronce thot the
¢ountrieowill comply with the action ploncichictoric¢ ooit ic
expected to bring ¢hongeo to obout 3000 treotiec omong
variouc notiono ucing one do¢ument. Thic will prevent the
uce of wideopread tox avoidonce te¢chniqueswhich uced the
loopholec in the tox lawe or variotiono omong tox lawao of
different Countriecto avoid poying toxea, or poying minimol
toxec.

Moct of the poli¢ieccuggeated in the BEPS Action Plon ore
the onec whi¢h Indio. hoo been odvolating on voriouc
internotionol plotforma. Even before the exe¢ution of BEPS
Action Plon, Indio hac been ¢honging itc tox lawc on
domecti¢ level to addrecs the ¢honges in the modern
economy ond to addressthe problem of tox avoidonée ucing
BEPS octivitiea.

It ic expeéted that the tronoporendy in the oyoctem will
in¢reace due to the otrict three tier Tronofer Pric¢ing
Dictlooure lowo, whi¢h will inéreace the truct of the Civil
oociety in the toxation oyctem. It icolco expected that the tox
¢ollec¢tion whi¢ch waoloct due to the uce of chell componiec
by MNCain the tox havenowill hereofter be rectored oo per
their octual liobility. However it ic a ¢onéern thot due to
inoppropriote interpretation of the Adtion Plon, the
avoidonce of treaty obuce moy recult in the double toxation
of come profite. Apart from that, cince the tronofer pri¢ing
poli¢iec are beComing otricter, dicKlooure complionce
burden will rice; it moy co hoppen that the agpiring Indion
¢omponiec who are willing to expand beyond borderc may
rethink obout their exponcion plonc Similorly thoce
bucinesses having B2B troncuctions with remote digitol
cerviée providerc moay be dicCouraged from importing
aerviceo due to equolicotion levy. However the oppoaite ic
the ¢ooe with bucineces atruc¢k between the treaty dicputec
on government levels, oo with the introduétion of Mutuol
Agreement Pro¢edures(MAP) dicpute recolution icgoing to
be faoter ond oimpler. Thic will en¢ourage bucineses to
moke uce of the ¢ruciol recouréeomode availoble to them by
the government i.e. the trade treatiec.

Overall it ic onti¢ipoted thot the tox boace will brooden,
helping cociety in the long run either in form of more liberal
tox poli¢iecor better infractructure. However Indire¢t toxec
are expected to inéreace not only in the form of inéreace in
the number of ¢omponies but aloo in form of in¢reace in
product linea The charing of information between ¢uctom
cuthoritieo ond in¢ome tox cuthoritiec ic olready very good
in the ¢ountry but after the implementation of oftion plonoit
iocexpected to beCome even atronger co thot no compony ¢on
monipulate pricec of imported inventory lower to the
¢ustomaoouthority ond higher to the in¢ome tox authority.



Article Section

Although thece actionc have been opproved in good foith
with the expectation thot the whole global coéiety will
benefit from them in more woycthon one, but it icdifficult to
acCertain the octuol inéreace in the revenue or
reduction/inéreace in effective tox rotes, oo the Indion
economy ic ot o ¢ruéial turning point eopecially with the
reéent demonetization bid and the upéoming GST. It will be
interecting to obcerve how the Indion economy ond the
world ot lorge will reaét to thece chongea.
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Endnotes:
'The Tox Juctiée Network ic on independent international
network, 6edicated to high-level recearch, onolycic

ond advocacly in the area of international tox ond the
international aopectoof finanéial regulation.

*Oxfom ic on internotional ¢onfederation of 20 NGOo
working with partnercin over 90 ¢ountriecs to end
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